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Re:

Dear Stan:

I am writing in response to your letter of June 2, 2016 ("Request") (copy
attached), requesting a private letter ruling on behalf of

(B vnder Uniform Revenue Procedures Ordinance Ruling
#3 (“URPO Ruling #3"), concerning the application of the Chicago Personal
Property Lease Transaction Tax (“Lease Tax™), Chapter 3-32 of the
Municipal Code of Chicago (“Code”), to certain computer software and
computer equipment that [ leases for use within the City of Chicago
("City" or "Chicago").

As noted in URPO Ruling #3, “Whether to issue a private letter ruling in
response to a private letter ruling request is within the discretion of the
Department.” Section 5(f). For a number of reasons, the Department is not
issuing a PLR in this case. These include the following provisions of URPO
Ruling #3:

e For a private letter ruling, a taxpayer or tax collector must submit a
letter ... including the following information:

e A complete statement of the facts and other information pertinent
to the request. Section 6(a).

o Copies of all contracts, licenses, agreements, instruments or
other documents relevant to the request. Section 6(d).

e A private letter ruling will not be issued on alternative plans of
proposed transactions or hypothetical situations. Section 5(b).
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C. Nonpossessory Access and Use of Stock Market Data or Software

Issue C.1.a.

Nonpossessory leases of computers and computer software are not taxable at their
physical locations, rather such leases are taxable at the terminal locations the lessee uses to
access and manipulate such hardware and software. Chgo Muni. Code, § 3-32-020.1. See
similarly, CTT Amended Ruling Number 5; CTT Ruling Number 9. As a result (unlike
possessory leases of computers and software) in a non-possessory lease of computers and
software, the physical location of the computer and software is irrelevant to the determination of
the taxability of the transaction under the CTT.

Moreover, the remote (nonpossessory) use of cloud software and computers is taxed at
only a 5.25% tax rate under the CTT if the remotely accessed software or hardware is used to
input, modify or retrieve data supplied by the customer. Chgo Muni. Code, § 3-32-030.B.1.
Consequently, the purchase of remote (nonpossessory) cloud-based computer hardware and
software usage to input, modify or retrieve data supplied by is only taxable to the extent
such hardware and software is accessed and used by a employee at the computer terminal
(or similar devise) location in Chicago and only at the tax rate of 5.25%.

Issue C.1.b,

As explained in Issue C.1.a. above, non-possessory leases of computers and computer
software are not taxable at their physical locations. Rather such leases are taxable at the terminal
locations the lessee uses to access and manipulate such hardware and software. Chgo Muni.
Code, § 3-32-020.1. And, when the customer does not provide the data or information used in
the input, modification or retrieval, rather the data is provided by the provider of the computers
and software, the CTT tax rate is 9%. Therefore, when [l purchases remote
(nonpossessory) cloud-based computer hardware and software usage where [Illldoes not
provide any of the data which is processed by the hardware and software, [Jjj will be taxable
only to the extent of [Jij employees use of such software through computer terminals (or
similar devices) located in Chicago at the full 9% tax rate.

Issue C. 2.

The CTT provides that “the nonpossessory lease of a computer in which the customer's
use or control of the provider's computer is de minimis and the related charge is predominantly
for information transferred to the customer rather than for the customer's use or control of the
computer, such as the nonpossessory lease of a computer to receive either current price
quotations or other information having a fleeting or transitory character.” Chgo Muni. Code, §3-
32-050 A.(11). This means that the passive receipt of information or data, such as streaming or
real time (or time-delayed streaming) current news or data, when no search functions are
provided, is not taxable under the CTT. CTT Ruling 12. This would also logically include
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streaming data reccived based on a request set by [Jil] As 2 result, when Il purchases
such streaming news or stock market data feeds of current news or stock market information,
where only the news or market information is being received (and no search function provided),
this should not be taxable under the CTT under CTT Exemption #11. Moreover, even if a
search function is provided for digital news feeds, such as the Wall Street Journal, if such feeds
are for proprietary information, the feeds are still not taxable under the CTT. See, Ruling 12,

Sec. 11.

D. CTT Exemptions #9 & #10

Issue D.1.

“The nonpossessory lease of a computer to effectuate the execution, clearing, processing,
matching or recording of a trade” on an exchange is not taxable under the CTT. Chgo Muni.
Code. §3-32-050 A.(9) (“Exemption #9”). This includes trades of stocks and commodities. Id.
Here, when il purchases stock market services which involve [l remote access and
use of computers and computer software, including the acquisition of market data, in order to
clear, process or make stock market or commodity transactions on an exchange. [ rays a
service charge based on a subscription or transactional basis that allows i to place, process
or clear such trades of securities, commodities or similar investments. Consequently, under
Exemption #9, these charges are not taxable under CTT.

Issue D.2.

“The nonpossessory lease of a computer to effectuate the deposit, withdrawal, transfer or
loan of money or securities, including any related review of accounts or investment options by
the account owner, whether or not the parties to the lease also are parties to the deposit,
withdrawal, transfer or loan.” Chgo Muni. Code. §3-32-050 A.(10). Thercfore, when [
pays for subscription or transactional services that involvellaccess and use of computers,
computer software and data to deposit, withdrawal, transfer or loan money or securities, it is not

taxable under CTT Exemption #10.

E. Separately Stated and Optional Services
Issue E.1. and 2.

pays for a number of ancillary charges for services in relation to its license and
purchase of software and data. These include:
Administrative Charges
Travel Reimbursements
Miscellancous (non-lease) Charges
Customer Support Charges
Training Charges

o0 o
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Dear Stan:

I am writing in response to your letter of (copy attached),
requesting a private letter ruling on behalf of
I . der Uniform Revenue Procedures Ordinance Kuling #3.

Your letter concerns the application of the Chicago Personal Property Lease
Transaction Tax ("CTT") and raises four issues. We agree with your conclusions as
to all four issues, with the following qualifications:

Re:

1% In agreeing to your conclusions, we are not necessarily agreeing with all of
your analysis,

2 As to issue #4, we ask that ] attempt to use the first sourcing method
you describe on the last page of your letter - ie., "that if it can specifically
determine or reasonably estimate the terminal use inside of Chicago, it should use
such calculation to determine the CTT due and the DOF will accept any reasonable
estimation." If finds that this method is unworkable, then we will be happy

to discuss alternatives at that point.

This opinion is based on the text of the CTT as of the date of this letter and the facts
as represented in your letter.

' Please let us know if you have questions or need anything further.

Very truly yours,

eston Hanscom
Deputy Corporation Counsel
Revenue Litigation Division
Department of Law
312-744-9077

cc: Michael Luzzi, Department of Finance
Kim Cook, Department of Law
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similarly, CTT Amended Ruling Number 5; CTT Ruling Number 9. As a result (unlike
possessory leases of computers and software) in a non-possessory lease of computets and
software, the physical location of the computer and software is irrelevant to the determination of

the taxability of the transaction under the CTT,

Here, [l cntets into agreements for the remote use of computers and compute
software applications, sometimies referred to as time-sharing or cloud computer services, -
does not obtain possession of such hardware or software, but rather remotely accesses such
equipment and software through terminals (e.g., desktops and laptops) located both inside and

outside of Chicago.

F requests a ruling that if it can specifically determine or reasonably estimate the -
terminal use inside of Chicago, it should use such calculation to determiné the CTT due and the
DOF will accept any reasonable estimation. On the other hand, if il cannot specifically
identify terminal use or reasonably estimate such use in Chicago, then it can detetming the CTT
based on where the terminals that primarily use the server are located. And, if the terminal use is
50 diffused that no reasonable estimation is possible, and it cannot be determined or tracked
where the use occurs, then billing location can be used as long as it is clear that the primary use
is not at another location. [ recvests that the DOF confirm that this is an acceptable

application of the CTT to such services.
CONCLUSION

respectfully requests that the DOF issue a private letter ruling confirming [ N
understanding of the application of the CTT to its licenses of computer software discussed

herein,

If you have eny questions, please do not hesitate to call me.

Very truly yours, 2

SRK:dmb






